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Winning ways for proposals and pitches (I): the buyers’ perspective  

John de Forte and Francis Quinlan

It was once considered highly unprofessional for law firms to compete in open tender for client business.  But those days have gone.  Many firms across Europe have noted an increasing amount of work awarded through tender, both for new work and even to defend established relationships.  If they haven’t noticed it, they have almost certainly been losing out.  

Tendering to supply legal services is not confined to contracts for government departments or for international agencies, where much of it seems to have started.  It is now widespread among corporate clients of various sizes, especially international ones.  According to a recent survey of Fortune 1000 companies, competitive tendering for their legal services has tripled in the past year alone.

Formal pitches are here to stay

Today’s tougher economic times must account for some of the recent spurt in tender activity.  But there has been a long-term trend at work. This has swept tendering into legal services from accountancy and consultancy services over the past ten years, partly under the influence of efficient business thinking and good practice in supply chain management.  

Legal directors and in-house counsel will naturally value the old ad hoc relationships they have enjoyed with their external counsel, but they are under huge cost pressure like their fellow directors.  They must show that they are as able to control budgets and deliver value for money as other heads of department. Organising a competitive tender for supplying legal services is one way, and enables a client to review several aspects of service in parallel, not just cost, with a degree of objectivity which a more incremental approach may not produce.  

Client organisations in several sectors also seem to favour the appointment of panels of legal advisers: a limited number of firms which will get almost all the client’s work in return for some deal on fee-rates, level of legal spend, or on some other elements of value. These might include guaranteed speed of turnaround, the ready availability of certain key teams of lawyers, willingness to provide a low margin legal helpdesk service, or adopting the client’s own technology for communications and document handling.  Some retail banks, for example, have reduced the number of law firms they instruct within a major jurisdiction from hundreds down to around a dozen, to gain such benefits.  The same survey mentioned above found that Fortune 1000 clients plan to cut the number of core law firms serving them by 30%.  This process is usually achieved through formal tender. 

The truth is that the relationship between a client and its legal advisors has become far more formalised than it ever was.  It does not matter whether the work is of a high volume and routine nature, or is infrequent, unpredictable and vital to the company’s needs, clients now often want a close, mutually-beneficial partnership with their suppliers where the values underpinning that relationship are clear, identified and explicit.  Such a relationship can enable the law firm to gain far more knowledge and experience of the client’s business concerns than simply relying on good chemistry between a client director and an individual partner.

Research shows that the first shortlist of firms invited to tender are usually ones where the in-house counsel already has a good relationship, or which have a strong reputation in the relevant field.  This is not surprising, but there is no guarantee that the deepest personal relationships will triumph.  The proposal process will involve a panel of client decision-makers and the exercise will usually be quite open and transparent.  Research also shows that the senior in-house counsel is normally the ultimate decision-maker, but that other in-house lawyers, main board directors and division heads (the in-house clients of legal service) will also influence the outcome.
Critical success factors 

If tendering is becoming an increasingly common feature of the commercial landscape for European law firms, how can firms maximise their chances of winning work through this medium?

Certainly, there is no magic formula. Potential clients have differing priorities and predispositions in the same way as existing clients do. But when decision makers are asked at the end of a proposal process how they chose one team over another, their responses suggest that winning teams tend to have similar attributes; there is a pattern to the psychology behind the selection process.

The first and perhaps most fundamental point to note is that in the majority of cases, buyers will have already made assumptions about a firm’s capability to do the work before asking them to tender. In other words, their technical competence tends to be taken for granted. These assumptions may be tested through the proposal process, but the likelihood is that the decision-makers will arrive at a position where they believe a number of contenders have the skills and resources to do the job. 

Buyers, particularly as they move towards the point where they have to reach a decision, are likely to be preoccupied not so much with the contenders’ capabilities but on what they will be like to work with. 

Consider the sort of questions that are likely to be in their minds. Will this or that set of lawyers have a better grasp of the commercial issues driving our business? Which ones will strike the balance between keeping us in the loop on a transaction and pestering us with unnecessary questions? Do they understand how delays could affect us commercially, and will they be good at accelerating progress if need be?  Will they give us a clear recommendation on the best course of action, or will we have to pick our own way through a set of cautiously drafted options?   

Competitive tendering is perhaps not a very reliable way to find answers to these questions, which is why many users of legal services prefer to rely on their previous experience and why it can be difficult to replace an incumbent advisor, even via a tendering process.  Nevertheless, many buyers make a point of reviewing their law firms from time to time, and tendering is here to stay. The teams likely to succeed are those which create a reassuring picture of how the relationship will work in practice.  

What follows is a summary of the factors which tend to play the most decisive role in shaping the outcome of legal tenders, together with some quotations from the decision makers themselves. These are drawn from post-tender discussions with a wide range of buyers of legal services.  

Empathy & commercial insight
The importance of being able to establish a rapport and empathy with the prospective client must not be underestimated. Personal chemistry undoubtedly plays a part, but so do understanding the target business, and being sensitive to the personal objectives and agenda of the decision makers.

“The lawyers need to understand how our business works – where our sticking points are and where we can afford to make concessions; when we can tolerate risk and when we can’t. This understanding can take a long time to develop, but in a tender we’re looking for evidence that they have an intuition for it.”

“The winning team demonstrated that they had understood the pressures we are under, and could apply their expertise to support us.”
 “We liked the individuals, but that wasn’t the most important thing. They showed they had a good understanding of the business and the threats and opportunities in the marketplace where we operate.”

Practical problem-solving
Decision makers took for evidence that their prospective advisers will be prepared ‘to go the extra mile’ in serving them, and that they will provide solutions which are not only technically correct but will also help to solve practical problems.

“Early on in our initial meeting with one firm, we mentioned the fact that we had a problem with tax. Within 24 hours, they got back to us suggesting a solution. We were very impressed that they were prepared to be proactive in this way.”

“What we wanted was evidence of extra thought, not just what we’d told them during the briefing.”

 “The firm gave us clear recommendations that we could understand and that addressed our key concerns – that is why we appointed them.”

Commitment
Prospective clients want to feel that their business is important to the firm they choose, and that they will always be treated as a high priority. Therefore, it is vital to demonstrate enthusiasm and commitment during the tender process:

“We contacted eight firms, but only half of these came to see us. Obviously these firms started with a huge advantage.”

“I actually had to chase up one firm to get them to arrange a meeting. It was hard for them to recover after that.”
“One team seemed to be so busy with other things that we wondered whether it would matter to them if they won the work or not. So we effectively discounted them.”

“They were very quickly off the mark, knew which questions they needed to ask and seemed to have everybody available when they were needed. We were impressed by their organisational skills, and felt this boded well for how they would run the job.”
Leadership & teamwork
A constant plea among buyers is that they want to meet the people who will be assigned to the engagement, not senior figures who will disappear once the firm has been appointed. The lead partner, in particular, must be genuinely committed to working with the prospective client and must demonstrate that he or she has authority and the respect of the team.  If the client expects service from more than one office, the lead partner must be able to command resource and effort across the firm.

“A very senior partner turned up, but he hadn’t been involved before the presentation and didn’t understand the detail of what we wanted. Naturally, we assumed he would do nothing if we appointed them.”

“One firm disqualified itself because it was not clear who was in charge.”
It is vital that the team presents itself as cohesive and well co-ordinated, and no one individual should be allowed to dominate. Everyone in the team should have a clearly defined role; team members must show they are able to work together:

“The partners were good, but we didn’t get much of a feel for what the associates were like – it is they after all who do most of the work. It was less of a complete team. This is what swung it in the end.”

“The lead partner was very strong but it didn’t seem that he knew his colleagues very well…other members of the team didn’t come through.” 
“I was fairly appalled by the way some firms responded [to the tender]. Many just didn’t gel as a team. And I interviewed one firm where the two partners put forward for this assignment had not even met before.”

“One presentation was hilarious – the people on the team didn’t seem to be aware of each other’s existence.”

Value for money
One of the main reasons for holding a tender is to achieve a competitive price. However, most decision makers actively balance the fee proposal against the value they believe they will receive. And where the requirement is for leading-edge expertise on complex and business-critical issues, price is likely to matter least.  Of course, buyers expect the fee proposal to make commercial sense – not only for themselves but for the firm as well – and are likely to be apprehensive about attempts to buy the work.

“We appointed the firm which proposed the lowest fee, but not just because it was the most economic. They’d demonstrated that they could do the work more efficiently.”

“One firm offered a large discount without any real explanation. It worried us that they were prepared to do the work at low or no profit; we assumed that they’d try to make up for it by assigning junior people or charging us additional costs later on.”

Most buyers know that hourly rates are only one indication of how cost effective the service is likely to be. In assessing the fee proposals, decision-makers may consider other factors to be more important:

“We were looking for transparency on fees; also, evidence that they could control costs and help us to anticipate the level of expenditure over the year.” 
*

The factors we have examined here are those which are critical to success in tendering.  They show the value of looking at the process through the eyes of the buyer.  The trouble is that some lawyers are so blinkered by their own legal expertise that they do not spend long enough considering how to understand and use the client’s viewpoint as the basis of their own proposal process.  It requires some detailed research; an open, questioning outlook; careful listening; and the effort to build a mutually beneficial relationship with the prospect, possibly even before any formal meeting has taken place.  

If this seems like so much common sense, that does not mean it should be treated as trivial or obvious.  Our experience shows time and again that these success factors are ignored or forgotten, just when they should be uppermost in lawyers’ minds.
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